Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2005

State of Utah v. Jerimi Albiston : Brief of Appellant
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Mark L. Shurtleff; Utah Attorney General; J. Frederic Voros, Jr.; Assistant Attorney General;
Attorneys for Appellee.
Barbara King Lachmar; Attorney for Appellant.
Recommended Citation
Brief of Appellant, State of Utah v. Jerimi Albiston, No. 20050179 (Utah Court of Appeals, 2005).
https://digitalcommons.law.byu.edu/byu_ca2/5618

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
PlaintifltfAppellee

Case No. 20050179

vs.
JERDVUALBISTON,
Defendant/Appellant
BRIEF OF APPELLANT
APPEAL FROM DENIAL OF DEFENDANT'S REQUEST FOR
A SENTENCE REDUCTION PURSUANT TO U.C.A. 76-3-402
IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR
CACHE COUNTY, STATE OF UTAH, THE HONORABLE
THOMAS L. WILLMORE, PRESIDING.

Mark Shurtleff
Utah Attorney General
J. Frederic Voros, Jr.
Assistant Attorney General
160 East 300 South, Sixth Floor
Salt Lake City, Utah

Barbara King Lachmar
160 North Main, Suite 206
Post Office Box 4432
Logan, Utah 84323-4432
Attorney for Appellant

Attorneys for Appellee
FILED
UTAH APPELLATE COURTS

JUN 1 5 2005

IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
PlaintifFAppellee

Case No. 20050179

vs.

JERIMIALBISTON,
Defendant/Appellant

BRIEF OF APPELLANT
APPEAL FROM DENIAL OF DEFENDANT'S REQUEST FOR
A SENTENCE REDUCTION PURSUANT TO U.C.A. 76-3-402
IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR
CACHE COUNTY, STATE OF UTAH, THE HONORABLE
THOMAS L. WILLMORE, PRESIDING.

Mark Shurtleff
Utah Attorney General
J. Frederic Voros, Jr.
Assistant Attorney General
160 East 300 South, Sixth Floor
Salt Lake City, Utah
Attorneys for Appellee

Barbara King Lachmar
160 North Main, Suite 206
Post Office Box 4432
Logan, Utah 84323-4432
Attorney for Appellant

TABLE OF CONTENTS
TABLE OF AUTHORITIES

3

JURISDICTION AND NATURE OF PROCEEDINGS

4

STATEMENT OF ISSUE PRESENTED AND STANDARD OF REVIEW

5

STATEMENT OF THE FACTS

5

SUMMARY OF ARGUMENT

6

ARGUMENT

6

CONCLUSION

8

2

TABLE OF AUTHORITIES
CASES CITED
State v. Gibbons, 779 P.2d 1133 (Utah 1989)
State v. Helms, 40 P.3d 626,2002 UT 12
State v. Woodland, 945 P.2d 665 (Utah 1997)

5
7
6,7

STATUTES AND RULES
Utah Code Annotated 76-3-402
Utah Code Annotated 58-37-8 (l)(a)(iii)
Utah Code Annotated 58-37-8 (2)(a)(i)

4,6
5
5

3

IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
PlainuWAppellee

Case No. 20050179

vs.
JERIMALBISTON,
Defendant/Appellant

Category 2

BRIEF OF APPELLANT
JURISDICTION AND NATURE OF PROCEEDINGS
This appeal isfromdenial of a request for a reduction, pursuant to U.C.A. 763-402, of defendant's first degree felony conviction of Possession of a Controlled
Substance with Intent to Distribute, in violation of Utah Code Annotated, 58-, to a
second degree felony. This Court has jurisdiction to hear the appeal under Section
U.C.A. 78-2-2 (3)(i).
STATEMENT OF ISSUE PRESENTED AND STANDARD OF REVIEW
Did the trial court abuse its discretion in refusing to reduce defendant's
conviction of Possession with Intent to Distribute, a first degree felony to a second
degree felony, pursuant to U.C.A. 76-3-402?
"We traditionally afford the trial court wide latitude and discretion in
sentencing.... "An appellate court will set aside a sentence imposed by the trial

court if the sentence represents an abuse of discretion."... Sentencing requires such
discretion because it "necessarily reflects the personal judgment of the court."...
Thus, a sentence imposed by the trial court should be overturned only when it is
inherently unfair or clearly excessive." State v. Woodland, 945 P.2d 665, 671 (Utah
1997) (quoting State v. Gibbons, 779 P.2d 1133,1135 (Utah 1989)) (other citations
omitted).
STATEMENT OF FACTS
On December 2,2004, defendant plead guilty to Possession of
Methamphetamine with Intent to Distribute, a first degree felony, in violation of
U.C.A. 58-37-8 (l)(a)(iii)and Possession of Methamphetamine, a third degree
felony, in violation of U.C.A. 58-37-8(2)(a)(i). On January 14, 2005, defendant
filed a Motion for Reduction of the first degfee felony to a second degree felony,
pursuant to U.C.A. 76-3-402. On January 18, 2005, defendant was sentenced to 5
years to life on thefirstdegree felony and 0-5 years on the third degree felony. On
January 24,2005, defendant's 76-3-402 request for a reduction of the first degree
felony to a second degree felony was denied. On February 22,2005, defendant
filed an appeal of said denial.

5

SUMMARY OF ARGUMENT
The trial court's abused its discretion in denying defendant's request to
reduce her first degree felony to a second degree felony, pursuant to U.C.A. 76-3402.
ARGUMENT
Defendant requested a reduction of her first degree felony charge, of
possession of methamphetamine with intent to distribute, to a second degree felony,
pursuant to the provisions of U.C.A. 76-3-402(1) which states:
"(1) If the court, having regard to the nature and circumstances of the offense
of which the defendant was found guilty and to the history and character of the
defendant, concludes it would be unduly harsh to record the conviction as being for
that degree of offense established by statue and to sentence the defendant to an
alternative normally applicable to that offense, the court may unless otherwise
specifically provided by law, enter a judgment of conviction for the next lower
degree of offense and impose sentence accordingly."
"We afford the trial court wide latitude in sentencing and, generally, "will
reverse a trial court's sentencing decision only if it is an abuse of the judge's
discretion." State v. Woodland, 945 P.2d 665, 671 (Utah 1997) (quoting State v.
Gibbons, 779 P.2d 1133,1135 (Utah 1989)) (other citations omitted). The trial
court abuses its discretion when it fails to consider all legally relevant factors, or if
the sentence imposed exceeds the limits prescribed by law. Id. at f 8; State v.
Gibbons, 779 P.2d 1133,1135 (Utah 1989). "Indeed, we have recognized that
6

sentencing reflects the personal judgment of the court, and consequently, a sentence
imposed by the trial court should be overturned only when it is inherently unfair or
clearly excessive." Helms,40 P.3d 626, 2002 UT 12 at 114 (citing State v.
Woodland, 945 P.2d 665, 671 (Utah 1997)).
Defendant argues that her sentence was unduly harsh or clearly excessive.
The Court was presented with the defendant's pre-sentence report, letters from
relatives and lettersfromthe defendant. The Court was famihar with the defendant
and her history, based on her prior involvement in the drug court program. The
Court considered all of these facts prior to sentencing the defendant. Although the
Court considered all legally relevant factors prior to sentencing, the defendant
believes that the Court's decision to commit her for life on her charge was unduly
harsh, or clearly excessive, in that:
1. The Defendant voluntarily participated in counseling while
incarcerated. Defendant expressed a sincere desire to address her drug addiction
and to maintain long term sobriety. Defendant had never previously been
committed to prison and felt that commitment for a life sentence on her first trip to
prison for drug charges was excessive.
2. Defendant is ineligible for release from the Utah State Prison for at least
five years. She argues that it is unduly harsh to sentence her to life in prison for a
7

drug charge (defendant is a drug addict), given that individuals convicted of crimes
of a more serious nature (murder, rape, robbery etc.) receive the same or a less
severe punishment.
4. Defendant argues that a life sentence is unnecessary and unproductive in
terms of rehabilitating the defendant or protecting society. Further defendant argues
that society is not well served by expending funds for lengthy incarceration of drug
addicts.
5. Defendant believes that a fifteen year prison term is more proportionate to
her crime and provides adequate punishment and protection for society. Defendant
points out that she can be confined forfifteenyears for this offense if she fails to
maintain her sobriety once releasedfromthe prison.
Although the trial court is given wide latitude at sentencing, the defendant
argues that a life sentence in her case, was excessive.

CONCLUSION
Wherefore, it is respectfully requested that the Court find that Judge Willmore
abused his discretion in refusing reduce defendant' sfirstdegree felony to a second
degree felony.

8

CERTIFICATE OF MAILING
I certify that two true and accurate copies of the foregoing Brief of Appellant
were mailed, postage pre-paid to Frederic Voros, Jr., Assistant Attorney General,
160 East 300 South, Sixth Floor, Post Office Box 140854, Salt Lake City, Utah
84114-0854, this 15th day of June, 2005.
Barbara King Lachmar
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ADDENDUM A

Barbara King Lachmar (5985)
160 North Main, Suite 206
Post Office Box 4432
Logan, Utah 84323-4432
(435) 753-7235
IN THE FIRST JUDICIAL DISTRICT COURT
COUNTY OF CACHE, STATE OF UTAH

STATE OF UTAH,
Plaintiff

MOTION FOR REDUCTION
PURSUANT TO 76-3-402

vs.
JEREMY ALBISTON

Case No. 041100396

Comes now the defendant, by and through her attorney, Barbara King
Lachmar, and hereby moves this Court for an Order reducing defendant's First
Degree Felony to a Second Degree Felony pursuant U.C.A. 76-3-402. This
motion to based on the following:
The Defendant appreciates that she has earned a significant felony
conviction for her choices. She has been given opportunities to turn her life
around and has failed to take full advantage of those opportunities. However, she
respectfully requests that the Court consider reducing her first degree felony to a
second degree felony pursuant to U.C.A. 76-3-402, so that she will have the
opportunity to enter into and complete the women's substance abuse treatment

program at the prison and then have the opportunity to be paroled into a half-way
house after that treatment. If she is committed to the prison on a first degree
felony, she will not be eligible to see the Board of Pardons for three years.
Counsel for the defendant spoke with a hearing officer for the Board of Pardons
and learned that requests for early review on first degree felonies are generally
declined over concern that granting such requests will "open the flood gates" on
all such cases. Accordingly, the Board has been firmly adhering to the three year
rule for initial review on first degree felony cases. The review at three years is
merely a review and the defendant's actual release date may be well beyond that
review date. If the defendant is sentenced to a 1-15 year term, the Board will at
least agree to review her case prior to the three year mark. This does not guarantee
a release date, it merely affords the defendant an opportunity to establish her
progress in treatment and make a request for release.
It is also significant that the defendant has never previously served prison
time. Spending time at the prison may provide the negative consequence which
causes a permanent change in the defendant, however, serving five years on one's
first visit to the prison may be counterproductive in terms of rehabilitation and
unnecessary in terms of the protection of society.
U.C.A. 76-3-402 indicates that the Court may consider reducing a felony
one degree, if the Court is convinced that the statutory sentence would be unduly

harsh:
"(1) If the court, having regard to the nature and circumstances of the
offense of which the defendant was found guilty and to the history and character
of the defendant, concludes it would be unduly harsh to record the conviction as
being for that degree of offense established by statute and to sentence the
defendant to an alternative normally applicable to that offense, the court may
unless otherwise specifically provide by law, enter a judgment of conviction for
the next lower degree of offense and impose sentence accordingly."
Defendant suggests that a commitment to the Utah State Prison for life on
drug charges is unduly harsh. If the defendant is committed on a second degree
felony, the Board will have jurisdiction over her and may return her to the prison
for parole violations for 15 years, less time served. The defendant may well serve
15 years if she is unable or unwilling to comply with the terms and conditions of
her release on parole. A fifteen year term seems adequate to punish and treat the
defendant and protect society from drug use and abuse in this case.
Wherefore, it is respectfully requested that the Court reduce defendant's
prison term from a life sentence to a fifteen year term.
Dated this 14th day of January, 2005

Barbara King Lachmar
Attorney for Defendant

CERTIFICATE OF SERVICE
I certify that a true and correct copy of the foregoing Motion to Reduce, was
served on the Cache County Attorney, by leaving a copy at his mail box at the
First District Court this 14th day of January, 2005.

Barbara King Lachmar

,/
7

~t

,

O/^CJC-

-L

41"

'

AjL^Jt

*XO..,U,

I-L

a jforn. q^Mx^jAX-j

••// 1 ^M

(J~Wf ->

cJLtjLA^, MUM-K&

LU

J

> •-

- *id I

JLs^~ ±QJUL , -U-Ct-f cJL

~i

0

'

J

fjuJt cf (^^~<? I JKXAX. CL-X^ O~-/&MJ Atikx^a<\

&CL.(s& i > ^ ^ v / « ^ ^ V V ^ -\0^'
K ^ ' -(^5
^ S <^3
/<?"? (QJJJ-Jjb
C*£> /CT7
njJ~*~*JL> ^s&n^SL
^yST^^L

JtiaifJ o^ud /nMy.it-. ue^d&y^c.

•$AIA7

~-

ji^-eJr

AZ^JdjLAU^^kJL,^

/I • /(OJ/,
##$

d?' do $®d"pUMA^dm^

a/**%d aiJt&f&r* pad M^^x&jdu)AA
r 77 ' rT
*ocJiAjLf £<r-7 _adL (d ^d£

J /j

$&

</y

k/z~ ~~

J o

.Lul?&?^&Po{C&tACZ&^

-

uJ

J"

J Li

&

u

v

11
Jen

^\lXU^'L0
PfJsU^)
U-< 1 klMA^-dAA2<XnA^Ld^fJ d AA*^.. AJUZ^M^YJJ Jo
i.
M
/KLLdaJ
a^<& &d Ai'tYL^
M(mdJ^0u
bfy&JUj&L.
U<naxMp cot*?djt'ib
$ 44.
UJCL^ M*^L>
J[pJL> h_cu-d
M
a^iMJjO Q4d{u£* CJUC uJa^
r

j^<?

„ ......

._„

0Ua[%d...:7UU3^
~l

..... UJGM QM^taM^^ m A ^

J^^M^ (JJUAJ^L^
c

. . „. _
tAt ..jjig^tds^dbLU
// O A j , ? //'
A

CX l-LJ-Jy uJ-^O
AUJ&

fUA^LO^

^l

b&y^sJ^JL

Ji

tJ- OJKIUJM
0
if,

to

M4S^A^.

Jkajue„ h<WJ^ c^-^u^jkJd^
^ ft I

^'-^J^i^^^
MM^AJ

cX OLL

cd ^UgijIOs\deiaJxljL to do..

i*-f nuj^U
AIM'

IrasiJ?. dtfbOA ,O^€YAL

MdjWjj^

P,s
r> CM'

J

^d1-^^...

rj>. CJf - dsjCLdl _ CtOddSfZ

(:
.

d^UA^dl)

f

M

(JJUJ\^

od&f

/ 7f " ///"/./;'•
/ • >•
d (

.

Y

i

Of MCML,

dh y fr. >/ " '

/:

/

si

/

/

;

~h

i d

I

/

bud

.//

Y

1

Ci a - ' n UJQ-ULL^^

/ // • /

• ! i

/, "^'.

'! -

LA

d

(IcrrLf
:u

OJJ

d-d

>a,t,. o^^.-uo^-^

Jon r£^n*j%> Jdudd^vd

4

Ao-m

•;

S I

(J *.

cr^^djU,

/

f\ u
cyr}> luJi--n^diq

doc/. jtacO M.aJ~ -PIYJ dtdfO
^//-,•?/•->•

1

l&

uM

/

J/> i -A

I

AA>.^

/

UJACA

r^~..k..

fin Afibt MM cf UJdJ
( i/
jfi

JLAM

/

/

/J

ft

i /

•'."

/ 4

i

(YW£K-d ' IfouA

A

GM0OAAJ(MO

^ z_ ^

i

MJ

to qc&n A+pIo T^U/chde J- AL ^.aMiAkim

/

/

/

MMMk

J

biifl

•

f /o
/

MktAJ

#7 /* / / Af
(A O'^m^ .<£& .4JK&KJ6.

AM^A>

f ;• (

f " / J

/ * / , / '

f&cxJ

i/ i d /!CAIA
-hiALO&c%
*,',..H }^OAi.:u^/'.;.
iptal
/

t

ki(SW<J Aicif M>Oe>t Jue. a$JA Jb JfatJUL Aac

/

st i !

J<M4J'

-

fi

iMj ~<gk&uJ(£L0(/:'M.

JJMP^J"CJL

/

JjiX, Jb^A~

/ -J

• /

/

~PAu, £AQg&&f

///%:' M
/

/

/

•

/

'/JLOSI JUZ

^-#

/'/

Ju^LJiy? c&aic-C, o~?

QAJJ^

u

/

/

n St-??- -+'

J

(MA<\

A t

//

//

COtSO~S^

a
U3idt
JL

O-AJ

f

Ip. CAUL AU^AiAM^A^M.lAjAL
2.yiA

\ /

1L
Qj
1
UJJAA}QJ AAL-.
UA& A%UJ~JcPit,Ifia "'"•'
u?3J^mr^M

i A
itn1 J"?

/,

UJS&JLn^

G.
%

,; / /

£

"•— ' ~**-

:A A

i &^~

I

A,

M~

'/j

CI/1

' 1

i CCL+'xA AULA -AJLSLJL (Ai4U.^^LA^A

t

tA).cS^JA

7---

igJUUJS

i

^

(XJUjJLAASWXJL.

TLfj //

Jji

QQ&ALAi

(jf

V

CL^L.

.Jl

V6urr\jylJilQrt«& AAlJ A^
a /1
//
M
A^ -ryi // - . /
U M ^ ( 3 U ) J&Z&r) AA cA MOfC XPUL Q>fl0rOM/ii(MJJ < ' lu\ %Ql4jJ~ AO
I If * i fl
/ / /
/ / , / / / /
' "far * ^
7
/ .

ik

AopjM of MtAx^uA.cf^aUA^
iAi h .O^Af^jA^A^AJl^

kf? MM)

rmJu/m

OJzitik. 0/^yuAtAKA?j}^A) AX?ryuIiu*A^

CUVVK. fat atttaXd.

Xc d-Oc
/

(/.
-V {

J^J^^MixJ

X^ u£4^~M

(jJ3(JJ(0 IxJlSL Xu ^JziA

cX X/U/uJ J^ijxf u c/ ^to (24/;
I Jl /
t/
tf-///
tit

OJCJAIMQ)

'
I ./A/
CO"^ do XXXCL

,#LL

CUjJXk^1JU-IQ Lcu,'Ufe

<^M?odJuiAuJ^p ijb (J&- O^^/IAUQ
n
4-- 4-o J Lt L I Alt

a^L t^AjbrvuSMj^Musn^juAxfb* UJUJ c£ oJUo JaX^u) Ji
Jf> -

fjf

-Tlf

OJYY\ LUJJXMAMJXXX) OJJMXLXAJOUJJ

11
If
JjiJb f?!OMO>^ Xb ^ijJjAM*

1 € P. a
xv /f)
_/» J / U r 0 i
/ // /
/
mm (J^l^jj^u
a.jjMd&4J&a^w JMJ^...AW\A^ of
IH&U& MjiM^mq fr^m^xmj Jk&xjcL.dL MXuJ ci .CQUJX LA, ^MICC
X* (XLSJX^J^SX yyuu
(JXUU*JUJ£A^
XIXW^LSX (X^dXX
C^..L'W
'' -f ^

1I'LL <T^L

M£LL

'-wOL^A

-yvUUd. X

)e xte ci COAX mdM~ YM xdxi^ruMM2. uJiM^MU aadxX) -ftiffijLr
^•X&^A^j-a

CX OM>

I

oJlA<A^..XXj-XMa^
ULrJezL ^£^4^Jiu^a)

^<^tA-'

¥

<£L(j.& Mac! A£>
// x

ADDENDUM B

FIRST DISTRICT COURT
135 North 100 West
Logan, Utah 84321
(435)750-1300
To Whom It May Concern:
Attached please find a document which was sent to the First District Court.
The original was addressed to Judge Willmore and dated - no date
It was received by the Court on January 14, 2005 on the following case:
State of Utah vs. Jeremi Albiston

Case No: 031101095 & 041100795

This document is a letter written by Jeremi Albiston
In order to keep the record of this case correct, copies of the document are sent to
the following:
Bruce Ward
by hand delivery in court mailbox
Barbara Lachmar
by hand delivery in court mailbox

Date: January 18,2005
L. Clark
Deputy Court Clerk
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ADDENDUM C

Page 1
IN THE FIRST JUDICIAL DISTRICT COUPT
CACHE COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,
Case No. 041100795
Transcript of Videotape,

vs
JERIMI ALBISTON,
Defendant

Transcript of Sentencing Hearing
Honorable Thomas L. Willmore presiding.
First District Court Courthouse
Logan, Utah
January 18, 2005

APPEARANCES:
For the Plaintiff;

BRUCE G. WARD
Deputy County Attorney

For the Defendant:

BARBARA K. LACHMAR
Attorney at Law

RODNEY M. FELSHAW
Registered Professional Reporter
First District Court
P. 0. Box 873
Brigham City, UT
84302-0873

Page 2
THE CLERK:

Case numbers 031101095 and 041100795,

State of Utah versus Jerimi Albiston.
MS. LACHMAR :

Judge, can I approach with Mr. Ward

for a minute?
THE COURT:

Do you want to visit in the back or out

here?
(Off the record. )
THE COURT:
9

Ms. Albiston is here.

Previously, on

December 2nd of last year, she pled guilty in case number

10

041-795 to a first d<agree felony, possession of

11

methamphetamine with intent to distribute.

12

number 03-1095 she p.Led guilty to possession of

13

methamphetamine, a third degree felony.

14

plea agreement, another case was dismissed.

15

right, that was a fi:est

16

also.

]

And then in case
1

As a result of the
As I recall

1

degree felony that was dismissed

1

Is that correct, Mr. Ward?

17

MR. WARD:

18

THE COURT:

1

Yes, that's correct.

1

A presentence report has been prepared

19

and submitted to the court, which I have spent substantial

20

time going through.

21

various letters from family and friends, which I have also

22

reviewed.

I have received a letter from Ms. Albiston

23

recently.

And then Ms. Lachmar filed a motion for reduction

24

under 76-3-402 asking to have the sentence lowered to the

25

next category, which would be a second degree felony.

Attached to that presentence report were

1

And

Page 3
lj attached to that is another letter that Ms. Albiston has sent
2 1 to me which I have reviewed.
31

Go ahead, Ms. Lachmar.

4

MS. LACHMAR:

Thank you, Your Honor.

Those are all

51 of the documents that we're aware of and we appreciate you
6
71
8

going through those.
Judge, I want to confine my comments primarily to my
motion for reduction under 76-3-402.

Frankly, I've been

9 1 doing this for a long time and I'm quite confident that you
10

plan to send Jerimi to prison and I understand why.

I'm not

111 even really going to argue for probation because I think
12

that's going to fall on deaf ears.

So what I would like to

13 1 address is my request for a reduction.
14

I've outlined in my motion my thinking on that.

My

15

experience with the prison is that if you send her down on a

16

life sentence they don't get to even speak with the Board for

17

even consideration for release for 36 months.

I phoned a

18 1 hearings officer to see if a letter from a judge would alter
19

that, because I know in some cases we've done that, requested

20 1 an earlier review.

She said on first degree felonies we

21

don't usually move up the hearing date because it would open

22

the flood gates and everybody would want to come before us

23

earlier.

24

And that is merely the initial review.

So they're holding to that 36-month review date.

25 1 date, it is merely a review.

That is not a release

Page 4
11
2

The guideline sentence for Jerimi indicates that if she
goes down on a first, the guidelines are recommending, I

3 J believe, six years, six-and-a-half years.
4
5

give her that much time.

The Board may well

I don f t know for sure.

My thinking is that she has never been to prison before.

6 Although you've dealt with Jerimi a lot, as indicated in the
7 presentence report, she did come back before you several
8

times when she was in drug court.

9

complete the NUCCC program.

She did eventually

She is a high maintenance

10

defendant.

11

accountability and those kinds of things.

12

entirely frustrated with her.

13

She requires a lot of monitoring and a lot of
I know everyone is
1

However, she is in the final analysis a drug addict.

I'm

14

not sure that sending her to prison for the first time on a

15

life sentence is productive.

16

people housed.

17

that we ought to reserve life sentences for folks that are

18

killing people, child molesters, people that are in

19

clandestine methamphetamine laboratories that are producing

20

methamphetamine.

21

the prison for life.

22

1

It costs a lot of money to keep 1

This is only my own view, but it seems to me 1

1

Those type of people have earned a place in
1

But it seems to me that a drug addict who does not learn

23

her lessons needs to go to prison.

It seems me that 15 years

24

is adequate for a drug addict.

25

review Jerimifs report in its entirety.

The Board of Pardons can
Her conduct, her
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behavior, her opportunities to change an d those types of

1

things.

1

They can then tell her that she has to sit down

there for five years.

That's fine.

All we want is to give

Jerimi the abi lity to appear before the Board and let the
Board know tha t she has gone through their inpatient program
at the prison, has learned what she need s to learn in the
prison.

That she has served significant time and is ready to 1

go back out in societ;/ and is ready to pick up the burden of
dealing with h er drug addiction outside the confines of the
10
11

prison.
I have to express again, on somewhat of a personal note,

12

it f s difficult as a public defender because there is not a

13

lot of consist ency in terms of plea deal s.

14

an individual current ly whose record exceeds Jerimifs by

15

probably three times.

16

Prior convictions for distribution, just a much worse record.

17

That person is being -- has been charged with first degree

18

felony distrib ution and those were, by way of plea bargain,

19

reduced to two second degree felonies.

20

I!m representing

The offenses are much more severe.

So I operate in this world where I h ave a guy over here

21 1 who to me, you know, is much worse than Jerimi, but who is
22 1 going down on one to fifteens.
23 1 is going down on life

And then I've got Jerimi who

I like to see consistency between the

24 I defendants so that wh en they talk to one another they feel
25

that the system has t reated them fairly and that they've
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1 J gotten the same shake as everyone else in their same
2 J position.
3

So, I'm just asking the court to consider putting her

4

sentence down to a 15 year term.

And, you know, I have to

5

say that if Jerimi continues the behavior that is evidenced

6 1 in her presentence report, she'll spend every day of that 15
7

years in prison.

8

is an addict and he spent 15 years in prison because he could

91 not stay clean.

I just talked the other day to a fellow who

Every time he got out he used and he went

10 1 back down to prison.

He served 15 years there.

He may have

11

gotten a couple of months off, but not much.

Most of it he

12

served.

13

Jerimi if she doesn't get a grip on this addiction and

14

criminal behavior.

It seems to me that the same thing will happen to

So that is our request, Judge.

15

I also wanted to indicate to the court that I feel so

16

strongly about that that I spoke to Jerimi this morning about

17

me making a representation that she would stipulate to

18 J consecutive time.

She

19

Everybody feels she's earned a significant

is mad at Jerimi.

20 1 prison term.

said

I will.

We know that everybody

And we don't disagree with that.

We're just

211 trying to top off the upper end of that term so that she has
22 J an opportunity to establish that prison has had a positive
23 J effect on her and that she can get out.

If she goes down

24 1 there and learns her lesson, if she's on a life sentence
25 1 she'll just sit and rot for the second half of that.

There's
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just nothing that she can do.

The Board won 't hear from her.

She won't ge t an opportunity to get out.

It just seems to me 1

that society doesn't need that much protection from her and
that she doesn't need that much punishment, frankly.

I mean,

she needs punishment, but I don't think she needs life for
her conduct.
So those are our comments.

I don't know if Jerimi wanted

to say anyth ing or not.

THE COURT:

9
10

Thank you, Ms. Lachmar.

Ms. Albiston,

is there anything you want to tell me?

THE DEFENDANT:

11

Well, I have had a lot of time to

12

thin k about a lot of things, as I've

13

And I would plead guilty to all three first degree felony

14

char ges if I had a chance in drug court.

15

successful.

16

myse If into ]programs at the jail.

17 J myse If.

stated in the letter.

I know I can be

I can't live that life anymore.

I've

I've been working for

Not for the courts, not for my parents, but for me.

18

I f m asking f or the chance.

19

I know that it's farfetched and may not happ en.

20

THE COURT:

21

MS. LACHMAR:

22

gotten

I'd love to have one more chance.

Anything else you want to tell me?
Your Honor, I forgot to submit these.

These are just evidence from the jail that s he's been

23 1 enrc lied in a substance abuse self-help and some classes
24 J thrc ugh Bear River Health Department.
25

THE DEFENDANT:

Along with AA and every class that

J
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1

they have available •
All right.

2

THE COURT:

3

THE DEFENDANT:

Not because it was court ordered,

4 but because I need the he lp.
5

THE COURT:

6

MR. WARD:

1

I know I need it.

1

Mr. Ward.
Your Honor, I've reviewed the PSI very

I would note that the defendant pled guilty to a J

7

carefully.

8

first degree felony possession of methamphetamine with intent J

9

to distribute in a drug f ree zone.

The facts of that case

I

10

were that sh e had a total of 3.3 grams of methamphetamine.

J

11

She was pick ed up on two outstanding warrants when the drugs

1

12

were found.

13

pled guilty to, as well as a third degree felony.

14
15
16
17
18

The facts were pretty clear and that's what she

THE COURT:

I

The drug free zone in that case, if I

recall right -MR. WARD:

It' s the park behind Tony Roma's.

She

was pulled over there.
I would note th at the defendant has already been shown

19

substantial lenienc y.

20

a third and a third first degree felony was dismissed as part

21

of this plea agreement.

22

from what th e legis lature determined was an appropriate

23

punishment f or the conduc^t that she's engaged in by a fairly

24

substantial margin.

25

One first degree felony was reduced to

So the state has already deviated

I'll add ress th e 76-3 -402 motion.

There has to be some

1
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1

legal basis to grant that.

The court would have to find that

2 based on this defendant's history and/or character, that the
3

court would then conclude, based on those things, that it

4 would be unduly harsh to record the conviction as a first
5 degree felony.

Quite frankly, given her history and the

6 character that has been demonstrated, I think quite
7

accurately in the PSI, there's no basis whatsoever to grant

8

that motion.

9

I understand that other defendants perhaps with worse

10

records are dealt with differently in other courts, but the

11

legislature has set out the elements of the crime.

12

legislature has set out the punishment in this case.

13

frankly, because this particular defendant has been held to

14

that standard, it doesn't justify deviating from that

15

standard at any given point.

16

facts.

17

The
Quite

Not in this case, not on these

I understand that Ms. Albiston is young, but she's no

18

stranger to the system.

Both as a juvenile and as an adult,

19

she has been well entrenched in the system for a long time.

20

If there was any indication whatsoever anywhere in this

21

report that she could do well at some point, the state might

22

agree to that reduction; or it might have reduced the case

23

initially.

24

It's terrible.

25

was possession with intent to distribute.

But, quite frankly, her history is abominable.
And it's not just that she's an addict.

It

That's what she
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pled guilty to, not just an addiction.
community.

She represents a threat to everybody in the

community because of her actions.
reduction.

She's a danger to the

So the state opposes the

We're going to ask the court to impose the

sentence as it has been recommended by Adult Probation and
Parole.
THE COURT:
MS. LACHMAR:

Anything else, Ms. Lachmar?
No, Your Honor.

Well, one comment.

9 Her record is by far not the worst I f ve seen.

Really, as I

10

look at it here, we've got from 2000 to the present date

11

multiple drug offenses and that's it.

12

say, compared to the other fellow I've represented, it's not

13

the worse record I've seen by a country mile.

14

argued that I feel it is unduly harsh.

15

THE COURT:

Thank you.

So, you know, like I

I've already
1

Ms. Albiston, I have spent a

16

lot of time this last week reviewing the presentence report

17

and all of the other reports in your cases, your files and

18

these letters trying to sort out in my mind what I feel is

19

the best for society and the best for you.

20

desire, and Ms. Lachmar has made a very excellent argument

21

concerning a 402 motion.

22

2002, 2001, you stood in front of me, about

23

years ago, and I told you then that you were being taken out

24

of drug court.

25

court because of your actions, and sending you to NUCCC, then

I understand your

But fact still remains that back in
three-and-a-half

And by me not allowing you to finish drug
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1

that narrowed down every other alternative that I had if you

2

continued to get in trouble.

3

clearly that if you continued to violate the law and use

You were given a warning very

4 drugs you would be sent to prison.
5

I appreciate Ms. Lachmar and her being candid here saying

6

I'm not going to ask for probation.

7

asking for drug court after you had an opportunit y to come

8

through drug court.

9

to NUCCC and after you get out of there then you' re back at

10
11

You shouldn' t even be

You didn't make that work.

Then you go

violating the law.
As I review these files, I see that your pick ed up on a

12

first degree felony December 3rd, 2003.

13

person, that would be enough to scare from not ge tting

14

another criminal charge, misdemeanor or felony, a fter that.

15

But not you.

16

six months later, on another first degree felony.

17

misdemeanor, not a regular felony, a first degree felony.

18

Now, the normal

You, then, are picked up June 11th, 2004, so
Not a

You're given the privilege of, as I recall, at that point

19

in time the state agreed to let you out on your own

20

recognizance, which I went out from here and I ju st shook my

21

head at that, knowing that we would see Jerimi Albiston back

22

in front of me on more charges before this is all done.

23

enough, on September 29th, 2004, you're arrested on another

24

first degree felony.

25

degree felonies.

So you're arrested for three first

Sure
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11

The state, for whatever reasons, they make a

2 1 determination that they're going to lower one -- lower the
3 J first first degree felony down to a third degree felony.
4 1 They're going to have you plead guilty to one first degree
5 1 felony and they're going to dismiss in its entirety the first
6

degree felony in 04-396.

It's just too serious as far as

7 1 what ought to be imposed as far as sentencing goes.
8
9

Mr. Ward is exactly right that in granting a 76-3-402
motion there must be some legal basis about hardship and the

10

other conditions that are listed in the statute.

I

11

understand Ms. Lachmar's argument that you're not going to

12

get into any type of counseling for probably three years down

13

there.

You were given the opportunity to go through drug

14 1 court, which is extensive counseling for up to two years, and
151 you blew that.
16
17

You've been given -- the state spent a lot of money to
put you through the Northern Utah Community Correction Center

18 1 and you went through counseling there.
19

You decided after

that that you would continue to associate with users and

20 1 dealers and that you yourself would use methamphetamine.

It

21

says that you stayed clean for a little more than a year, but

22

you started back into those friends again.

23

fault but your own.

24

THE DEFENDANT:

25

THE COURT:

This is no one's

I understand that.

Your father is here and I'm glad that
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II you have made peace with your father.

But your father has

2 1 always been here since I've been involved.

He might not have

3 I been earlier on and there might have been problems earlier
4

on, but he's always been there.

He'll continue to be there

5

even though you're going to be down on a five to life.

6 1 You've pled guilty to that and I find no legal basis at this
7 1 time to reduce it to a second degree felony.
81

Therefore, on case number 04-795, possession with intent

9 1 to distribute -- and just the amounts that you had and the
10

fact that you pled guilty to that.

Ms. Lachmar makes this

11

argument about how people are treated differently.

I don't

12 1 know all the facts of those other cases, but within nine
13

months I've got three first degree felonies on you.

These

14

are serious as far as amounts go, especially in the one

15

cause.

And they're serious as far as where you have this.

16 1 By a public park, by a child care center.

And I've already

17 I had the experience with you earlier where you were arrested
18 I for child abuse because you were using while you were
19 J pregnant.
20

So the sentence will be five years to life in the Utah

211 State prison in that case.
22
23
24

A fine in the amount of $10,000

plus an 85 percent surcharge.
In case 03-1095, it will be zero to five years in the
Utah State Prison.

25 I concurrent.

No fine in that case.

They will run

Page 14
Once you have completed a drug and alcohol course and
counseling at the Utah State Prison all the fine and
surcharge will be suspended.

And I will give you credit for

the time that you have served so far which is, as I recall,
111 days.
Thank you.
the sentencing.

Good luck to you.

You have 30 days to appeal

Thank you, Ms. Lachmar.

(Hearing concluded.)
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C E R T I F I C A T E

THIS IS TO CERTIFY that the videotaped hearing was
transcribed by me, Rodney M. Felshaw, a Certified Court
Reporter and Certified Court Tape Transcriber in and for
the State of Utah.
That a full, true and correct transcription of the
hearing, to the best of my ability, is set forth in the
pages numbered 2 to 14, inclusive.
I further certify that the original transcript was
filed with the Court Clerk, First District Court, Cache
County, Logan, Utah.
Dated this 19th day of April, 2005.

Rodney M.T/Felshaw, C.S.R., R. P.R.

ADDENDUM D

IN THE FIRST JUDICIAL DISTRICT COURT,
IN AND FOR CACHE COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff, I
VS

MEMORANDUM DECISION
Case Number: 041100795

JEREMIALBISTON,

I
Defendant.

This matter is before the Court on a hand written letter from Defendant which was
received on February 8, 2005. The State has responded to Defendant's letter by filing in
opposition to motion to reconsider. Neither party has filed a notice to submit for decision.
However, the Court wants to resolve the remaining issue.
Defendant's letter requests the Court to reconsider it's decision on Defendant's motion
for reduction of charge pursuant to U.CA. §76-3-402. Defendant is seeking a reduction of the
charge from a first degree felony to a second degree felony. At the time of sentencing on
January 18, 2005 Defendant's counsel filed a written motion for reduction of charge pursuant
to §76-3-402. The parties argued the motion, which the Court considered and denied at
sentencing.
Regarding Defendant's latest request to reconsider, the Court has reviewed the
complete file, together with the presentence report and the Court finds that given Defendant's
criminal history together with the fact that she continued to commit first degree felony charges

while other charges were pending the Court hereby determines that there is no basis to grant
the §76-3-402 motion.
Therefore, Defendant's hand written letter constituting a motion to reconsider is hereby
denied. Plaintiff's counsel is directed to prepare an order conforming to this Memorandum
Decision.

Dated this

2± day of <4yn{

, 3&S.
MA&

J,

Thomas L. Willmore, District Court Judge

State vs Alblston/TLW/adb
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CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 041100795 by the method and on the date
specified.
METHOD
Mail

Mail

NAME
BARBARA K LACHMAR
ATTORNEY DEF
POB 4432
LOGAN, UT 84323-4432
BRUCE G WARD
ATTORNEY PLA
CRIMINAL DIVISION
11 W 100 N
LOGAN UT 84321

/^ ' 0
Dated t h i s ^ > 9 day of

O^jHyiiV

20

xfurQ

Deputy Court Clerk
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ADDENDUM E

FIRST DISTRICT - CACHE COURT
CACHE COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,

MINUTES
SENTENCE, JUDGMENT, COMMITMENT

vs.

Case No: 041100795 FS

JERIMI ALBISTON,
Defendant

Judge:
Date:

THOMAS WILLMORE
January 18, 2005

PRESENT
Clerk:
lesliec
Prosecutor: WARD, BRUCE G
Defendant
Defendant's Attorney(s): LACHMAR, BARBARA K
DEFENDANT INFORMATION
Date of birth: June 7, 1979
Video
Tape Count: 2:20
CHARGES
1. POSS W/INTENT TO DIST CONTR/CNTRFT SUBST - 1st Degree Felony
Plea: Guilty - Disposition: 12/02/2004 Guilty
SENTENCE PRISON
Based on the defendant's conviction of POSS W/INTENT TO DIST
CONTR/CNTRFT SUBST a 1st Degree Felony, the defendant is sentenced
to an indeterminate term of not less than five years and which may
be life in the Utah State Prison.
COMMITMENT is to begin immediately.
To the CACHE County Sheriff: The defendant is remanded to your
custody for transportation to the Utah State Prison where the
defendant will be confined.
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Case No: 041100795
Date:
Jan 18, 2005

SENTENCE PRISON CONCURRENT/CONSECUTIVE NOTE
Sentence will run concurrent with case 031101095.

Credit is granted for 111 day(s) previously served.
SENTENCE FINE
Charge # 1

Fine:
Suspended:
Surcharge:
Due:

Total Fine:
Total Suspended:
Total Surcharge:
Total Principal Due:

$10000.00
$0.00
$8525.00
$18525.00
$10000.00
$0
$8525.00
$18525.00
Plus Interest

SENTENCE FINE SUSPENDED NOTE
Upon successful completion of drug and alcohol counseling while at
the Utah State Prison, the entire fine and surcharge will be
suspended.

Dated this ffi0/ day of

JQjv\%
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